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HEADNOTE:
In November 1990, the Commissioners of Inland Revenue ordered the
prosecution of the applicants for criminal offences in connection with
tax evasion, and in March 1991, summonses were served on them. The
prosecution had arisen out of the Revenue's investigation of the tax
affairs of a Mr Scannell who had acted as the accountant to the
applicants and other taxpayers. Criminal charges had been brought
against Mr Scannell relating to the affairs of several taxpayers
including the applicants, but none of those other taxpayers were to be
prosecuted although it was clear that they were alleged to have been
knowingly involved in, and to have benefited from, significant and
protracted dishonesty towards the Revenue. The Revenue operated a
policy of selective prosecution and the applicants in seeking judicial
review of the Revenue's decision to prosecute them, did not challenge
the lawfulness of that policy, but claimed that a comparison of the
applicants' cases should have been made with those of the other
taxpayers and that only if there were distinguishing features which
made the applicants' cases more serious than the others was the
decision to prosecute them justified. The applicants contended that in
the absence of such a comparative exercise, the decision to prosecute
them was unfair, involving an inconsistent treatment of taxpayers, and
accordingly was unlawful and ultra vires. The Revenue contended that a
decision to prosecute an adult in the courts taken by the relevant
prosecuting authority was not amenable to judicial review; that there
was adequate protection in the inherent powers of the court to dismiss
proceedings for abuse of process; or alternatively, that if there was
such a jurisdiction, the decision in the present case was not
reviewable.
Held -- (1) As a matter of principle, a decision to prosecute an adult
in the courts by a prosecuting authority would in theory be
susceptible to judicial review. Although the circumstances in which
such jurisdiction could be successfully invoked would be rare in the
extreme, it would not be impossible. Further, the fact that
alternative remedies were available to the applicants did not prevent
the applicants from seeking direct access to the court if those
remedies did not cover the whole ambit of the jurisdiction in judicial
review. Accordingly, the decision by the Revenue to prosecute the
applicants was amenable to judicial review.
R v Comr of Police of the Metropolis, ex p Blackburn [1968] 2 QB 118,
R v Race Relations Board, ex p Selvarajan [1975] 1 WLR 1686, R v
General Council of the Bar, ex p Percival [1991] 1 QB 212, R v Chief
Constable of Kent, ex p L (1991) 93 Cr App R 416 considered.
(2) Although it was a principle of public law that an authority
charged with the duty of exercising its discretion had to do so fairly
and consistently, each case had to be considered in the light of its
own facts to see whether what was considered was unfair or
inconsistent conduct. In the present case, the crucial factor was that
the Revenue operated a policy of selective prosecution and it was
inherent in such a policy that there might be inconsistency and
unfairness between one dishonest taxpayer and another who was guilty
of a very similar offence. A requirement that all dishonest taxpayers
guilty of similar offences be treated in like manner would be
inconsistent with the policy and impracticable. The requirement of
fairness and consistency in the light of the Revenue's policy of
selective prosecution was that each case be considered on its merits
fairly and dispassionately to see whether the criteria for prosecution
was satisfied. The decision to prosecute had then to be taken in good
faith for the purpose of fulfilling the Revenue's objective of
collecting taxes and not some ulterior, extraneous or improper
purpose. The applicants' cases were considered on their own merits and
the decision to prosecute them had been taken in good faith. The
decision to prosecute the applicants was therefore not unlawful and
ultra vires.
HTV Ltd v Price Commission [1976] ICR 170, Preston v IRC [1985] STC
282, IRC v National Federation of Self-Employed and Small Businesses
Ltd [1981] STC 260 considered.
The application would therefore be dismissed.
NOTES:
For criminal proceedings brought by the Revenue in general, see
Simon's Taxes Division A3.15.
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INTRODUCTION:
Application. Arthur Mead and Brian Cook (the applicants) applied, with
the leave of Macpherson J given on 19 June 1991, for judicial review
by way of an order of certiorari to quash the decisions of the
Commissioners of Inland Revenue in November 1990 to prosecute the
applicants for alleged criminal offences and in March 1991 to serve
summonses against the applicants in respect of those alleged criminal
offences. The applicants also sought a declaration that the decisions
were ultra vires and unlawful. The facts are set out in the judgment
of Stuart-Smith LJ.
COUNSEL:
Michael Beloff QC, Robert Rhodes QC and David Pannick for the
applicants; Alan Moses QC, Jonathan Fisher and Rabinder Singh for the
Revenue.
JUDGMENT-READ:
Cur adv vult 20 March. The following judgments were delivered.
PANEL: Stuart-Smith LJ and Popplewell J
JUDGMENTBY-1: STUART-SMITH LJ
JUDGMENT-1:
STUART-SMITH LJ: Introduction.
This is an application for judicial review of a decision made by the
Commissioners of Inland Revenue (the Revenue) in November 1990 to
prosecute Arthur Mead and Brian Cook (the applicants) for criminal
offences in connection with tax evasion and a consequent decision in
March 1991 to serve summonses on them. The applicants seek an order of
certiorari to quash the decisions and a declaration that they are
ultra vires and unlawful. The application is brought pursuant to leave
granted by Macpherson J on 19 June 1991.
The facts
The charges relate to offences alleged to have been committed between
1981 and 1985 inclusive at a time when the applicants owned and
controlled a company called Protech Instruments and Systems Ltd
(Protech). During this period Geoffrey Charles Scannell, who is now
retired, was the professional accountant advising the applicants and
Protech. There are five charges against Mr Mead. Two of them are joint
with Dr Cook and Mr Scannell, two are joint with Mr Scannell alone.
One is against Mr Mead alone. There are also five charges against Dr
Cook; in addition to the joint charges with Mr Mead, he faces two
charges jointly with Mr Scannell and one in which he alone is charged.
The joint charges are much the most serious. They fall into two
groups: those that allege fraudulent extraction of funds from Protech:
the Revenue's case is that by means of forged invoices and false
accounting the costs of Protech were exaggerated and the sales were
deflated thereby diminishing the apparent profits. The money was
eventually paid into an offshore account. The other group relates to
the alleged fraudulent provision of private building work charged to
Protech. These charges are said to be specimen charges. It is possible
that the applicants may face a further charge of conspiracy.
According to the Revenue the tax avoided was £272,308 of which some
£158,000 is attributable to Dr Cook and the balance to Mr Mead. The
individual charges involve in each case sums of about £750. It is very
unlikely that if these stood alone the applicants would face
prosecution.
Mr Scannell was a partner in a firm of Thompson Scannell, chartered
accountants. He is charged with 17 offences, including those involving
the applicants. They relate to the affairs of six other taxpayers who
were his clients; the offences are alleged to have been committed
between 1981 and 1988 inclusive, and again they are specimen charges.
The matters arise out of a long-running investigation of Mr Scannell's
activities and involve a total of some 50 taxpayers in all and it is
still continuing.
None of the other taxpayers, or at least none of the six whose affairs
are the subject of charges against Mr Scannell, are to be prosecuted,
although it is clear that some are alleged to have been knowingly
involved in and to have benefited from significant and protracted
dishonesty towards the Revenue, although it is said that the amounts
of tax avoided is significantly less, the highest amounting to
£65,101; but it is right to say that these figures are disputed by the
applicants. Some, perhaps most, of these other taxpayers are to be
called as witnesses against Mr Scannell. In most of the other six
cases the Revenue have been content to exact penalties instead of
proceeding by way of prosecution. The amount of penalty can be up to
100% of the tax avoided.
The Revenue's policy in relation to prosecution can conveniently be
found set out in the Report of the Committee on Enforcement Powers of
the Revenue Departments under the chairmanship of Lord Keith, dated
March 1983 (the Keith Report):
'Departmental views
22.1.4. The Inland Revenue explained and justified their prosecution
policy to us in the same terms as they had used to the Royal
Commission on Criminal Proceedings. They noted first, that the tax
legislation contains (civil) money penalties for many offences, up to
and including fraud. As they said: "It clearly envisages that severe
money penalties will be the common punishment of the tax evader". They
also fully acknowledged "the practical consideration that the burden
of preparing a large number of prosecutions to the required standard
and of seeing them through the courts would require many more trained
and qualified staff". They stressed the importance of prosecution as a
deterrent, and that there should be no categories of offence where the
weapon was never deployed "because it is the possibility of
prosecution which prevents the spread of tax fraud to unacceptable
limits". They pointed out that "simple objective criteria such as the
amount of tax evaded" might be used to set de minimis limits to
exclude the smaller cases, but were unsuited to be the sole basis for
decisions to prosecute. While recognising, therefore, the possible
pitfalls in selectivity, the Department sought to avoid them by
reserving the decision to prosecute to officials at Under Secretary or
Deputy Secretary level.
Discussion and conclusions
22.1.5. We had no hesitation in rejecting the extreme alternatives of
"prosecute all or none". We found no reason to disturb the settled
practice of over fifty years of Inland Revenue taking civil money
penalties for the overwhelming majority of detected offences of tax
evasion. We regard as justified the Department's view that an ultimate
sanction of prosecution is essential to protect the integrity of a tax
system which is primarily dependent upon the accuracy of information
passed to it by its taxpayers and others. When asked to sign a
declaration on a tax return, the taxpayer is faced with the admonitory
statement "false statements can result in prosecution". It follows
that, if the deterrent is to retain its credibility, prosecution ought
to follow in, as the Department put it, "some examples of all classes
of tax fraud".'
At para 22.1.7 and 8 the Committee deal with the 'badges of
heinousness' as follows:
'22.1.7. The presence of one of the "badges" of heinousness as viewed
by the Department makes a case more likely to be selected for
prosecution. Bearing in mind that the presence of intention to deceive
is crucial we find it difficult to find anything to object to in the
Department's selection as criteria of (b) evidence of collusion
between the taxpayer and others; (c) evidence that documents have been
forged with intent to deceive the Revenue; or (d) evidence of other
irregularities which are denied on challenge. We likewise endorse the
Department being more ready to initiate criminal proceedings against
individuals who (category (1)) have already enjoyed the benefit of a
negotiated settlement following a previous investigation or who
(category (c)) while making a show of cooperation withhold significant
information leading to a materially incomplete disclosure in a current
investigation.
22.1.8. The remaining indicia of heinousness are more subjective in
that they require the Board to take a view about either the status of
the potential offender (category (a)) or about particular exceptional
circumstances in relation to the offence itself, for example, the
amount of tax at risk in absolute terms or where the nature of the
fraud is particularly ingenious (category (g)). This amounts to
selecting a case for prosecution for examplary purposes, both as a
warning to others who might be minded to do likewise and as a reminder
to the general public that the "big" offender in any sense cannot
escape the public disgrace of a criminal trial.'
Mr Roberts is an Under Secretary in the Inland Revenue and director of
the Compliance and Collection Division of the Board of Inland Revenue.
It was he who authorised the prosecution of the applicants. Before
doing so he considered reports by the Revenue investigators and their
group leader together with a covering report by a principal inspector
of taxes and the assistant director of the Compliance and Collection
Division. These reports indicated that the type of offences to which I
have referred were committed by the applicants; that they were well
aware of the nature of the frauds and had taken an active and
extensive role in the perpetration of them. He did not accept that the
offences against them as individuals could properly be described as
venial. In his affidavit he says:
'I was aware, before making the order to prosecute, that other clients
of Mr Scannell who had participated in schemes of tax evasion on Mr
Scannell's advice were not being recommended to me for consideration
for prosecution. I took the view, however, that the fact that these
other clients were not being proposed for prosecution was not a reason
why I should not order that criminal proceedings be taken against Mr
Scannell, Dr Cook and Mr Mead.'
Mr Roberts therefore makes it clear that he considered the cases of
the applicants on their own merits and not in comparison with those of
others.
The nature of the challenge
The applicants do not challenge the lawfulness of the Reveune's policy
of selective prosecution as set out in the Keith Report. What is
complained of is the application of the policy in the case of the
applicants. Mr Beloff QC for the applicants submits that Mr Roberts,
or someone else in the department, should have compared their cases
with that of the other six taxpayers, or the other 48 or however many
there are who were engaged in similar frauds and were clients of Mr
Scannell and only if there were distinguishing features which made
their cases more serious than the others is the decision to prosecute
them justified. In the absence of this comparative exercise and in the
light of the evidence which suggests that other clients of Mr Scannell
had been engaged in similar schemes, can the decision to prosecute be
lawful? He submits that the decision is unfair and involves
inconsistent treatment of taxpayers and is unlawful and ultra vires
the powers of the Revenue for that reason. He sought at one time to
rely on a document called the 'Taxpayer's Charter' which is apparently
a publication put out by the Revenue which contains the statement:
'You will be treated in the same way as other taxpayers in similar
circumstances.'
For my part I do not think the document is concerned with the
Revenue's policy on prosecution; but in any event Mr Beloff accepted
that it added nothing to his case. Mr Beloff also submitted that the
applicants had a legitimate expectation that they would be treated
equally with other taxpayers, that is to say allegedly fraudulent
taxpayers, and this expectation was not fulfilled unless the
comparative exercise, to which I have referred, was conducted and
established the necessary distinguishing features between their cases
and that of others of Mr Scannell's clients.
The Revenue's response
Mr Moses QC for the Revenue submits that a decision to prosecute an
adult in the courts taken by the relevant prosecuting authority is not
amenable to judicial review; alternatively if there is jurisdiction to
entertain such an application, this decision is not reviewable.
Is the decision to prosecute an adult in the courts taken by the
relevant prosecuting authority judicially reviewable?
I pose the question in that way because:
(i) A decision not to prosecute is reviewable (see R v Comr of Police
of the Metropolis, ex p Blackburn [1968] 2 QB 118).
(ii) A decision by the Crown Prosecution Service to prosecute a
juvenile is reviewable (see R v Chief Constable of Kent, ex p L (1991)
93 Cr App R 416).
(iii) It may be that there is a distinction between a prosecution
before a domestic or professional tribunal and a prosecution in the
courts.
There is no authority directly in point, though there are expressions
of opinion by judges in this court in recent cases. Mr Beloff submits
that as a matter of principle such a decision, being an exercise of
executive or administrative discretion by a person acting pursuant to
a public duty, whether empowered by statute, statutory instrument or
the prerogative, is subject to the supervisory procedures of the court
(see R v Panel on Take-overs and Mergers, ex p Datafin plc [1987] QB
815 and particularly at 836-838 per Lord Donaldson MR).
The Board of Inland Revenue is the creature of statute, their function
being to collect and cause to be collected every part of inland
revenue (see the Inland Revenue Regulation Act 1890, ss 1 and 13, and
the Taxes Management Act 1970, s 1). There is no express statutory
power to prosecute; but it is common ground that the Revenue have such
power in aid of their overall function.
In Blackburn the court appears to have drawn a distinction between
matters of policy in relation to prosecution, which is reviewable, and
the exercise of discretion in each individual case which is not. Lord
Denning MR said (at 136):
'Although the chief officers of police are answerable to the law,
there are many fields in which they have a discretion with which the
law will not interfere. For instance, it is for the Commissioner of
Police of the Metropolis, or the chief constable, as the case may be,
to decide in any particular case whether inquiries should be pursued,
or whether an arrest should be made, or a prosecution brought. It must
be for him to decide on the disposition of his force and the
concentration of his resources on any particular crime or area. No
court can or should give him direction on such a matter. He can also
make policy decisions and give effect to them, as, for instance, was
often done when prosecutions were not brought for attempted suicide.
But there are some policy decisions with which, I think, the courts in
a case can, if necessary, interfere. Suppose a chief constable were to
issue a directivew to his men that no person should be prosecuted for
stealing any goods less than £100 in value. I should have thought that
the court could countermand it. He would be failing in his duty to
enforce the law.'
And Salmon LJ said (at 138-139):
'In my judgment the police owe the public a clear legal duty to
enforce the law -- a duty which I have no doubt they recognise and
which generally they perform most conscientiously and efficiently. In
the extremely unlikely event, however, of the police failing or
refusing to carry out their duty, the court would not be powerless to
intervene. For example, if, as is quite unthinkable, the chief police
officer in any district were to issue an instruction that as a matter
of policy the police would take no steps to prosecute any
housebreaker, I have little doubt but that any householder in that
district would be able to obtain an order of mandamus for the
instruction to be withdrawn. Of course, the police have a wide
discretion as to whether or not they will prosecute in any particular
case. In my judgment, however, the action I have postulated would be a
clear breach of duty. It would be so improper that it could not amount
to an exercise of discretion.'
In R v Race Relations Board, ex p Selvarajan [1975] 1 WLR 1686 Lawton
LJ drew an analogy between the functions of the Race Relations Board
and the Director of Public Prosecutions. He said (at 1697) of the
Director:
'He receives complaints from public bodies and members of the public;
he can start investigations; and if he is of the opinion that there is
sufficient evidence to justify a prosecution, he can initiate one; but
he does not decide guilt or innocence. As far as I know, the courts
have never interfered with the exercise of the Director's discretion;
but it does not follow that they could not do so if he refused or
failed to perform his public duties or acted corruptly or
unfairly . . .'
Mr Beloff relies on these last few words.
In R v General Council of the Bar, ex p Percival [1991] 1 QB 212 this
court held that a decision by the Bar Council in professional conduct
proceedings to prefer a less serious charge than that which the
complainant maintained should be preferred was reviewable, though the
application was dismissed on the merits. Mr Moses seeks to distinguish
that case on two grounds. First he submits that a decision to prefer a
lesser rather than a more serious charge is akin to a decision not to
prosecute, and for reasons to which I shall shortly come, there is a
material difference between the two. Second because that is a case of
a domestic or professional tribunal and not a prosecution in the
courts. But the court did not seem to draw any such distinction and
considered the question under the heading: 'Is a prosecuting
authority's decision whether or not to prosecute reviewable at all?'
Watkins LJ, giving the judgment of the court after reviewing the
authorities including Blackburn and Selvarajan, said (at 234):
'In our view such discretion is plainly reviewable but the question is
whether the limits of review should be as strict as those contended
for by the respondents. Much will depend, we think, on the powers of
the body subject to review, the procedures which it is required to
follow and upon the way in which a particular proceeding has been
conducted: there is potentially an almost infinite variety of
circumstances. We do not think it right that strictly defined limits
should be set to the judicial review of a body which can broadly be
described as a prosecuting authority. Each case must be considered
with due regard to the powers, functions and procedures of the body
concerned and the manner in which it has dealt (or not dealt) with the
particular complaint or application. This complaint should not, we
think, fail because the applicant is unable to demonstrate that it was
not dealt with at all or excluded by the adoption of an illegitimate
prior policy. It falls to be decided, in our view, on the substantive
issues of irrationality and/or procedural irregularity, with due
regard to the nature of the discretion involved.'
In R v Chief Constable of Kent, ex p L (1991) 93 Cr App R 416 this
court held that the discretion of the Crown Prosecution Service to
continue or discontinue a prosecution against a juvenile was
reviewable but only where it could be shown that the decision was made
regardless of or clearly contrary to a settled policy of the Director
of Public Prosecutions evolved in the public interest such as a policy
of cautioning juveniles. The two applications in that case failed on
the merits.
Watkins LJ (at 426), after referring to the passage in his judgment in
Percival, which I have quoted above, said: 'The statement relates to
other bodies with very different responsibilities and discretions to
which perhaps a less rigorous approach to judicial review might
apply.'
Contrary to Mr Beloff's submissions, I agree with Mr Moses that
Watkins LJ is here saying that it may be easier to obtain judicial
review against such a body rather than the police, who at the time of
Blackburn were the prosecuting authority. Be that as it may, the fact
that it is difficult to review the discretion of a body charged with
the duty of prosecuting in the courts does not mean that it is
impossible.
In the next passage in his judgment in Ex p L Watkins LJ drew a
distinction between the decision not to prosecute or to discontinue a
prosecution which was reviewable on the principles laid down in
Blackburn and a decision to prosecute or continue a prosecution. He
then dealt (at 427) with a submission that is the foundation of Mr
Moses's contention in this case:
'Mr Collins [counsel for the CPS] submitted that there is no
circumstance in which the CPS decision to continue proceedings can be
impugned in this court. If a decision to prosecute is wrongfully made
the criminal court has, he said, ample powers, if abuse of its process
is thereby occasioned, to refuse to deal with the proceedings.
Otherwise, he said, an acquittal or the imposition of a nominal fine
may be its response to an unmeritorious prosecution.'
And later he said (at 427-428):
'The arguments presented by Mr Rhodes and Mr Cocks [counsel for the
applicants] are founded on the following propositions: 1. The exercise
by the Chief Constable and the Commissioner of his administrative
discretion is reviewable: see Holgate-Mohammed v Duke [1984] AC 437,
448, which is to be preferred to Lord Denning's obiter comments in Ex
p Blackburn [1968] 1 QB 118 at p 126A-E and Hallet v Attorney-General
[1989] 2 NZLR 87. 2. Support is to be found in Ex p Percival and Ex p
Blackburn [1968] for the contention that judicial review lies against
a prosecuting authority for a decision to prosecute. 3. Although to
enable every person prosecuted to delay his trial by seeking judicial
review of the decision to prosecute could pose serious administrative
problems, such applications could be contained by the filtering
process of obtaining leave and the penalty of costs for the
unsuccessful -- Panel on Takeovers, ex p Datafin [1987] QB 815, 840.
4. A lower court's power to stop the proceedings because of an abuse
of process is an inadequate remedy because it is not available in a
case where a defendant intends to plead guilty -- Derby Crown Court,
ex p Brooks (1985) 80 Cr App R 164. 5. A Crown Prosecutor has to
exercise executive discretion under statute in deciding whether a
prosecution which has been taken over should be discontinued. The code
which he has to follow fairly closely resembles the Attorney-General's
guidelines which were promulgated in 1983. 6. The executive discretion
exercised by a Crown Prosecutor in continuing or discontinuing a
prosecution is one which is reviewable by the court if exercised in
bad faith or based on the wrong principle -- Raymond v Attorney-
General [1989] QB 839, Tanner v Director of Public Prosecutions (1979)
68 Cr App R 70, 77, Riches v Director of Public Prosecutions [1973] 2
All ER 935, 941 and Telford Justices, ex p Badhan (1991) 93 Cr App R
171, where it stated, at p 179, that the decision to commence criminal
proceedings is not reviewable is not a considered statement of the law
and is obiter (I was a party to that judgment and I am obliged, I
think, to agree with that contention). 7. It has for many years been
the policy for the DPP that he should not prosecute in every case
where there was sufficient evidence but "wherever it appears that the
offence or the circumstances of its commission is or are of such a
character that a prosecution in respect thereof is required in the
public interest." (Lord Shawcross when Attorney-General quoted in the
Attorney-General Guidelines 1983). That statement is specially apt in
the case of a juvenile. I have come to the conclusion that, in respect
of juveniles, the discretion of the CPS to continue or to discontinue
criminal proceedings is reviewable by this Court but only where it can
be demonstrated that the decision was made regardless of or clearly
contrary to a settled policy of the DPP evolved in the public
interest, for example, the policy of cautioning juveniles, a policy
which the CPS is bound to apply, where appropriate, to the exercise of
their discretion to continue or discontinue criminal proceedings. But
I envisage that it will be only rarely that a defendant could succeed
in showing that a decision was fatally flawed in such a manner as
that.'
These are substantially the same arguments that were advanced by Mr
Moses in this case. He does not however submit that Ex p L was wrongly
decided; he seeks to distinguish it on the grounds that it related to
juveniles and the policy of Parliament and the prosecuting authorities
to keep juveniles out of the criminal system altogether. This policy
would be frustrated once a decision to prosecute was implemented by a
court appearance. Watkins LJ undoubtedly considered that there was or
might be a difference between adults and juveniles. After summarising
the policy with regard to juveniles as being that 'a prosecution
should not occur unless it is required in the public interest, regard
being given to the stigma of conviction which can cause irreparable
harm to the future prospects of a young person and to his previous
character, parental attitude and the likelihood of the offence being
repeated', he said (at 428):
'I find it very difficult to envisage, with regard to that policy, a
circumstance, fraud or dishonesty apart possibly, which would allow of
a challenge to a decision to prosecute or to continue proceedings
unless it could be demonstrated, in the case of a juvenile, that there
had been either a total disregard of the policy or, contrary to it, a
lack of enquiry into the circumstances and background of that person,
previous offences and general character and so on, by the prosecutor
and later by the CPS. But here too I envisage the possibility of
showing that such disregard had happened as unlikely. Therefore,
although the CPS may in principle be reviewed, in practice it is
rarely likely to be successfully reviewed. I have confined my views as
to the availability of judicial review of a CPS decision not to
discontinue a prosecution to the position of juveniles because, of
course, the present cases involve only juveniles. Mr view as to the
position of adults, on the other hand, in this respect is that
judicial review of a decision not to discontinue a prosecution is
unlikely to be available. The danger of opening too wide the door of
review of the discretion to continue a prosecution is manifest and
such review, if its exists, must, therefore be confined to very narrow
limits. Juveniles and the policy with regard to them are, in my view,
in a special position.'
It may be that in those last words Watkins LJ had in mind the
distinction Mr Moses seeks to make. And naturally he relies strongly
on the expression of opinion there set out. But in my judgment the
distinction is only a reason why it is even more unlikely in the case
of an adult that a successful application for judicial review could be
made. The existence of the policy in relation to juveniles is at least
a yardstick against which a decision could be tested. There is no such
policy in the case of adults. It does not in my judgment affect the
principle that a decision to prosecute by the prosecuting authority is
in theory susceptible to judicial review, albeit the circumstances in
which such jurisdiction could be successfully invoked will be rare in
the extreme. Absurd examples, such as a policy only to prosecute black
men or the political opponents of an outgoing government, which are
virtually unthinkable, do however point to the theoretical existence
of the jurisdiction to review. Fraud and corruption are perhaps other
examples where the jurisdiction could be invoked. Mr Moses submitted
that a person who is prosecuted has adequate protection in the
inherent powers of the court, both Magistrates' and Crown Court, to
protect them from abuse of process and of course to dismiss it if the
evidence is insufficient to make out the case. So far as abuse of
process the court's powers are to be exercised within well-established
principles which are strictly limited (see R v Norwich Crown Court, ex
p Belsham [1992] 1 All ER 394, R v Telford Justices, ex p Badhan
[1991] 2 QB 78 and R v Derby Crown Court, ex p Brooks [1984] 80 Cr App
R 164). He submitted that this court should not interfere, by
permitting direct access to a litigant seeking judicial review, with
the prosecutor's right of access to the courts which have power to
control abuse of process. He relied on DPP v Humphrys [1977] AC 1 and
particularly the speeches of Viscount Dilhorne (at 23, 24 and 25),
Lord Salmon (at 46) and Lord Edmund-Davies (at 53), as showing that a
trial judge has no power to refuse to allow a prosecution to proceed
merely because he considers that as a matter of policy it ought not to
have been brought.
Mr Moses also pointed to the inconvenience and delay in the criminal
process which would be occasioned by such application for review being
entertained by this court, a feature which is highlighted in this case
because a passage in the affidavit of Mr Bunker, who is the
applicants' tax consultant, that an application to the Magistrates'
Court to strike out the prosecution on the grounds of prejudice caused
by delay is in contemplation. I pause only to say at this stage that,
if Mr Beloff is right and judicial review will lie, then it will also
lie on the grounds of abuse of process, though as a matter of
discretion, if that is the only ground, the court will not entertain
it because the litigant has an appropriate alternative remedy in the
Magistrates' or Crown Court. It would in my view be an abuse of
process to follow these proceedings, if unsuccessful, with an
application to strike out for abuse of process, a matter which could
have been raised in this court.
I see much force in thse submissions of Mr Moses. Nevertheless I
cannot see why, if this court has jurisdiction to quash an executive
discretion on well-recognised principles of judicial review, the fact
that there is an alternative remedy in respect of some matters, ie
abuse of process and inadequate evidence to justify trial or
conviction, should prevent direct access to this court if those
remedies do not cover the whole ambit of the jurisdiction in judicial
review. If there is a gap the litigant should be able to avail himself
of it. The gap is very small in the case of a juvenile; it is even
smaller in the case of an adult, but it is not, at least in theory,
non-existent.
Is the decision to prosecute the applicants unlawful and ultra vires?
Mr Beloff submits that though the gap may be narrow, the applicants
are able to steer their cases through it. It is a principle of public
law that an authority charged with the duty of exercising its
discretion must do so fairly and consistently. The cases abound with
statements to this effect. HTV Ltd v Price Commission [1976] ICR 170
at 185-186 per Lord Denning MR and at 191-192 per Scarman LJ, approved
in Preston v IRC [1985] STC 282 at 292-295, [1985] AC 835 at 864-867
per Lord Templeman, and IRC v National Federation of Self-Employed and
Small Businesses Ltd [1981] STC 260 at 279, [1982] AC 617 at 651 per
Lord Scarman, are but a few examples. But all these cases have to be
considered in the light of their own facts to see what was considered
unfair or inconsistent conduct. The crucial factor in the present case
is that the Revenue operate a selective policy of prosecution. They do
so for three main reasons: first their primary objective is the
collection of revenue and not the punishment of offenders; second they
have inadequate resources to prosecute everyone who dishonestly evades
payment of taxes; and third and perhaps most importantly they consider
it necessary to prosecute in some cases because of the deterrent
effect that this has on the general body of taxpayers, since they know
that if they behave dishonestly they may be prosecuted. It is inherent
in such a policy that there may be inconsistency and unfairness as
between one dishonest taxpayer and another who is guilty of a very
similar offence. Nevertheless while not challenging the validity of
the policy Mr Beloff submits that there must be grafted on to it a
requirement to treat all dishonest taxpayers guilty of similar
offences in like manner; either all must be prosecuted or none. I
reject this submission for two reasons. First it is inconsistent with
the policy and cannot be operated consistently with it, you cannot be
both selective and treat every case alike. Second it seems to me to be
quite impracticable. How are the Revenue to decide what cases are
like? What is to be the basis of the group of cases that has to be
considered? Over what period of time are the group to be considered?
Are all cases involving forgery to be in one group? Or those involving
forgery and false accounting? Are those who make a full disclosure to
be in the same group as those who deny that they have acted
dishonesty, although the Revenue consider that there is evidence that
they have? These ...

